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BRIEF OF DEFENDANTS 
STATEMENT OF THE NATURE OF THE CASE 
This is an action for review by this Court, pursuant to 
Utah Code Annotated, Section 54-7-16 (1953), of an order 
of the Utah Public Service Commission, revoking the Certifi-
cate of Convenience and Necessity of the Plaintiff. 
DISPOSITION IN PUBLIC SERVICE COMMISSION 
On May 26, 1971, the Public Service Commission of Utah, 
by Donald S. Hacking, Hal S. Bennett, and John T. Vernieu, 
commissioners revoked Certificate of Convenience and Neces-
' 
sity, No. 1597, issued May 3, 1967, to plaintiff, Silver Beehive 
1 
Telephone Company. This order was predicated upon plaintiff's 
wilful failure to comply with reports and orders issued by the 
Commission, February 26, 1970, and January 12, 1971. Sub-
sequently, the Commission sought bids from Mountain Bell 
and Utah Telephone Company to serve the area previously 
served by the plaintiff. Because neither of said companies was 
willing to serve that area, a Temporary Certificate of Conven-
ience and Necessity was issued to the plaintiff to serve Grouse 
Creek and Park Valley, but excluding the remainder of the 
area formerly served by plaintiff. 
RELIEF SOUGHT ON APPEAL 
Plaintiff seeks a reversal of the Public Service Commis-
sion's Order of May 26, 1971, and defendants ask that it be 
affirmed. 
STATEMENT OF FACTS 
On May 3, 1967, the Public Service Commission issued 
a Certificate of Convenience and Necessity, No. 1597, to Silver 
Beehive Telephone Company, Inc., (hereinafter referred to as 
plaintiff) for the purpose of providing telephone service, radio 
and land lines, to a large, sparsely settled area in the north-
western part of Box Elder County in the State of Utah. The 
two principal population centers to be served in the area were 
Grouse Creek and Park Valley, each with approximately 
thirty potential telephone users. Pursuant to its Certificate, 
the plaintiff furnished service to the Grouse Creek area, inter 
connecting with the Bell system at Lucio, Utah. 
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On November 5, 1969, the Public Service Commission 
received a petition signed by twenty-seven residents of Park 
Valley, Utah, requesting that the Commission hold a public 
meeting for the purpose of investigating the telephone situa-
tion in Park Valley. Subsequently, the Commission sent a 
departmental investigator, Maurice P. Goeffoz, to meet with 
the residents of Park Valley. His memorandum to the Com-
mission (see R. Vol. 1, p. 2) listed twenty complaints raised 
by approximately twenty-five members of the Park Valley 
citizenry as to the telephone service provided by the plaintiff 
in Park Valley. Pursuant to this memorandum, the Public 
Service Commission held a public hearing in Park Valley, 
Utah, on February 9, 1970, to investigate the operations, pro-
cedures, and general utility status and condition of the plain-
tiff in the Park Valley area. 
Upon a thorough and complete review of the evidence 
presented during the February 9, 1970, hearing, the Public 
Service Commission, by Commissioners Donald Hacking, Hal 
S. Bennett and John T. Vernieu, on February 26, 1970, ordered 
plaintiff to complete the installation of necessary facilities to 
achieve the planned objective of operating a telephone ex-
change at Park Valley, Utah, and to complete the installation 
of permanent plant facilities to serve individual stations at Park 
Valley and Grouse Creek, within 120 days from the date of the 
order. That order also reaffirmed an order of November 14, 
1969, which prohibited the plaintiff from using the name 
"The Telephone Company, Inc." within the State of Utah. 
Plaintiffs Motion for a Rehearing of the above order was 
denied by the Public Service Commission on the 27th of 
March, 1970. 
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On September 14, 1970, the Public Service Commission 
by Commissioners Hacking, Bennett and Vernieu, ordere~ 
plaintiff to appear on November 4, 1970, and show cause why 
it had not complied with the order of February 26, 1970. Upon 
a thorough and complete review of the evidence presented 
during the hearing on November 4, 1970, the Public Service 
Commission, by Commissioners Hacking, Bennett and Vernieu, 
on January 12, 1971, extended the time for the completion of 
the order of February 26, 1970, until April 10, 1971. Pursuant 
to this order, the Public Service Commission conducted a hear-
ing on April 19, 1971, to determine if the provisions of said 
order had been accomplished. The Public Service Commission, 
by Commissioners Hacking, Bennett and Vernieu, on the 26th 
of May, 1971, ordered that the Certificate of Convenience and 
Necessity, No. 1597, issued May 3, 1967, to the plaintiff, be 
revoked, effective September 30, 1971. The plaintiff made a 
Motion for Rehearing on June 21, 1971. The Public Service 
Commission, by Commissioners Hacking, Bennett and Vernieu, 
determined that the Motion was not timely filed as proscribed 
by law and was without merit, and was, therefore, denied. 
ARGUMENT 
POINT I 
THE FINDINGS AND ORDERS OF THE UTAH 
PUBLIC SERVICE C01'fMISSION ARE PRESUM-
ED VALID AND MUST BE UPHELD ON AP-
PEAL UNLESS IT IS DETERMINED THAT THE 
COMMISSION ACTED OUTSIDE OF ITS AU-
THORITY OR ACTED UNREASONABLY, 
ARBITRARILY, OR CAPRICIOUSLY. 
Utah Code Annotated, Section 54-7-16 ( 1953), grants 
to this Court the power to review on appeal through a Writ 
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of Certiorari all fin dings and orders of the Utah Public Ser-
vice Commission with the exception that: "The findings and 
conclusions of the Commission on questions of fact shall be 
final and not subject to review. Such questions of fact shall 
include ultimate facts and the findings and conclusions of the 
Commission on reasonableness and discrimination . . . ." 
Pursuant to this section, this Court has given wide lati-
tude to the Public Service Commission in exercising its statu-
tory authority. In Utah Gas Service Company v. Mountain Fuel 
Supply Company and the Public Service Commission, 18 Utah 
2d 310, 422 P.2d 530 (1967), the Court, in awarding an 
exclusive franchise to a gas company to furnish natural gas 
service to a municipality on the basis that evidence presented 
in the hearings, indicating that the company had built a line 
within one mile of town, was sufficient to sustain the Public 
Service Commission's findings, stated: 
'The Public Service Commission is charged with 
the responsibility of granting franchises and regulating 
such utilities in the public interest. It is necessarily 
endowed with considerable latitude of discretion to en-
able it to accomplish that pttrpose." 
18 Utah 2d at 313 (Emphasis added.) 
This Court has further determined that the findings and 
conclusions resultina from the Public Service Commission's 
b 
"wide latitude" are clothed with verity and must be examined 
in the light most favorable to the Commission. 
In a more recent case, Armored Motors Service v. Public 
Seri'ice Commission, 23 U. 2d 418, 464 P.2d 582 (1970), 
this doctrine is clearly announced. This Court stated, in up-
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holding a Public Service Commission decision, that the a11 
thority of a common motor carrier delivery service be en-
larged in a particular area: 
"However, ... it must be realized that the legis-
lature has given the commission the responsibility for 
the over-all planning and regulation of certain public 
services because that is the purpose for which the com-
mission was established and functions - it is assumed 
to have specialized know ledge and expertise in that 
field. Consequently, it is accorded comparatively broad 
prerogatives in carrying on investigations and making 
determinations in the discharges of its duties. For these 
reasons, its findings and orders are endowed with pre-
sumptions of verity; and upon appeal to this court, we 
assume that the commission believed those aspects of 
the evidence which support its findings and we review 
the record in a light most favorable to them." 
23 U.2d at 420 to 21. 
This Court has consistently and uniformly adopted this 
policy, and, in practice, has set aside Public Service Commis-
sion orders only if the Commission acted outside of its author-
ity or in any unreasonable, arbitrary or capricious manner. 
This solid precedent was established in Goodrich v. Public 
Service Commission, 114 Utah 296, 198 P.2d 995 (1948), 
and followed in virtually all succeeding cases dealing with this 
problem. A recent expression of the Court's intent is also 
found in Uintah Freightways v. Public Service Commission, 15 
Utah 2d 221, 390 P.2d (1964), involving an action to review 
a Public Service Commission's order directing suspension of a 
tariff published by a common carrier. In upholding its de-
cision, this Court said: 
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"Where a Public Service Commission has acted 
:Vit?in a scope of its authority its order will be upheld 
if 1t has any substantial foundation in the evidence 
and is not unreasonable, or arbitrary or capricious." 
15 Utah 2d at 223 and 224 (Emphasis added.) 
It is evident from these judicial fiats that this Court, in 
reviewing Public Service Commission decisions, has evolved 
a two-fold concern: ( 1) whether the Commission acted within 
the scope of its statutory authority and, ( 2) whether its actions 
are capricious, arbitrary or unreasonable. While the former is 
determined by reviewing the applicable statutes, and this Court 
should take special note that such authority is not challenged 
in this case, the latter has been clarified by case law decisions 
and will not be found to be unreasonable, arbitrary or capri-
cious if there is any factual evidence to support the finding. 
In Salt Lake Transfer Company v. Public Service Com-
mission, 11 Utah 2d 121, 355 P.2d 706 (1960), this Court, in 
sustaining a Public Service Commission order amending a 
Certificate of Convenience and Necessity increasing the au-
thority of a common carrier to render further service held that: 
"We will not disturb the findings of the commis-
sion if supported by substantial evidence and are reason-
able in view of the evidence . . . realizing the limits 
of this court to review the orders of the commission, 
nevertheless if in relation to the facts before it if the 
commission acts in an arbitrary and capricious manner, 
the order is without authority and must be set aside. 
"Whatever the minimum quality and quantity 
of evidence necessary to justify administrative action, 
orders issued in complete absence of factual support are 
clearly arbitrary, caf>ricious and void." 
11 Utah 2d at 124, 127 (Emphasis added.) 
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The clearest judicial expression on this point is found in 
Utah Gas Service Company v. Mountain Fuel Supply Company, 
supra, where this Court concluded that: 
"When the commission in performing its duties 
has given consideration to pertinent facts and has made 
its findings and decision, they are endowed with the 
presumption of validity and correctness. In accordance 
with the recognized prerogatives of the trier of the 
facts, on appeal the evidence is viewed in the light most 
favorable to sustaining them; and the decision will not 
be reversed unless when the evidence is so viewed, there 
is no reasonable basis to support the commission's action 
so that it thus appears to be capricious and arbitrary, a 
situation which is not shown to exist here." 
18 Utah 2d at 315 (Emphasis added.) 
These two cases demonstrate that this Court is concerned 
with the existence of any competent evidence and a reasonable 
decision made therefrom. If there is any competent evidence to 
support the decision, the Commission has not been arbitrary 
and capricious. 
Therefore, defendant respectfully submits that this Court 
has uniformly and consistently given a wide latitude of dis-
cretion to the Public Service Commission and a presumption 
of verity to its findings, and in view of the evidence supporting 
the decision of the Commission, that decision should be af-
firmed. 
POINT II 
THE PUBLIC SERVICE COMMISSION'S ORDER 
REVOKING PLAINTIFF'S CERTIFICATE OF 
CONVENIENCE AND NECESSITY IS SUP-
PORTED BY FINDINGS OF FACT REASON-
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ABLY DRAWN FROM THE EVIDENCE PRE-
SENTED AND, THEREFORE, IS NOT UNREA-
SONABLE, ARBITRARY OR CAPRICIOUS. 
This Court should take careful note that the evidence 
discussed and presented in this section concerns the revocation 
of plaintiff's Certificate of Convenience and Necessity, No. 
1597. Plaintiff intimates in its Brief that the Commission's 
action in granting a Temporary Certificate of Convenience 
and Necessity, No. 1759, on February 23, 1972, which gave 
plaintiff the right to provide service to Grouse Creek and 
Park Valley, but excluded some portions covered by Certificate 
15 97, is inconsistent with the revocation order. That tem-
porary certificate was granted only after both Mountain Bell 
and Utah Telephone Company entered strong objections to the 
possibility of being required to serve the area, and may well 
make moot a large portion of this appeal. 
The issue in this case is centered around the Public Ser-
vKe Commission's decision to revoke Certificate of Conven-
ience and Necessity, No. 1597, on May 26, 1971, and whether 
evidence presented at that time supported such a decision, and 
the fact that they later issued a temporary certificate for a por-
tion of the area, after other companies would not serve the 
areas, is of no consequence in determining the validity of the 
Commission's initial ruling. 
In reviewing and investigating the operations, procedures 
and general utility status of utilities operating pursuant to 
Certificates of Convenience and Necessity, the Public Service 
Commission has adopted the position that a Certificate may 
be revoked if the following are demonstrated: ( 1) a substan-
tial inadequacy of existing service to meet a public need; ( 2) 
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that the inadequacy must be due to either a substantial de-
ficiency .of service facilities beyond what could be supplied by 
normal unprovements in the ordinary course of business, or to 
indifference, poor management, or disregard of the rights of 
the customer persisting over such a period of time as to estab-
lish an inability or unwillingness to render adequate service. 
Compelling authority for these criteria is found in Eckmiller 
Transfer Company v. Armes, 269 S.W. 2d 287, Ky. ( 1954); 
Ferguson-Steere Motor Company v. New Mexico State Corpo-
ration Commission, 21 PUR 3d 285, (1957); Re Harper, 42 
PUR 3d 430, (1962), and in 41 PUR Digest 2d, Monopoly 
and Competition, 3376. 
It is necessary, therefore, to review the record of the Pub-
lic Service Commission's hearings in this case in light of the 
above rationale. This examination will conclusively demon-
strate that the decision rendered by the Public Service Com-
mission was reasonable from the evidence presented. 
The record indicates that the first hearing conducted by 
the Public Service Commission into the operation and services 
plaintiff provided to the customers in its certificated area was 
predicated upon a petition signed by twenty-seven residents of 
Park Valley, Utah, complaining about the deplorable condition 
of telephone service in their community (Record, Vol. 1, p. 1 ) · 
This was further amplified by an investigation conducted by 
M. P. Greffoz for the Commission in the Park Valley area, 
which, in memorandum form, lists twenty complaints articulat-
ed by Park Valley citizenry against plaintiff and its purported 
service to the area. (Record, Vol. 1, pages 2 to 4) . This in-
formation compelled the Public Service Commission to hold a 
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public hearing at Park Valley on February 9, 1970. At the 
hearing, a number of witnesses testified for plaintiff, Public 
Service Commission and the community. 
The most extensive evidentiary presentation was made 
by Amos R. Jackson, a licensed electrical engineer whose pro-
fessional consulting services were concerned with telephony. 
He testified concerning an investigation undertaken by him of 
the facilities, equipment and service of plaintiff. The investiga-
tion was undertaken at the instance and request of the Public 
Service Commission. Mr. Jackson testified that the equipment 
and facilities of the Park Valley toll line were substandard, and 
that the installation of said facilities fell far below the mini-
mums tolerable by the Commission. Telephone lines were 
strung along fence posts, highway culverts, fields and partially 
submerged in snow and mud. The noise level on the line was 
intolerably high, frequent and prolonged. Mr. Jackson, also, 
testified that, while some of the plaintiff's basic equipment was 
satisfactory, other components were inadequate, insufficient and 
unsuited for the particular necessities of telephone service in 
Park Valley. Jackson concluded that only by the completion 
of a planned installation of a separate exchange at Park Valley 
and proper installation of adequate overhead toll lines and re-
lated terminal equipment, could service in Park Valley be 
up graded to a minimum standard for rural telephone service. 
(T. 12-68). 
A petition signed by thirty-seven subscribers of plaintiff's 
service residing in Grouse Creek was presented at the hearing 
which urged plaintiff to correct the deplorable telephone condi-
tion existent in Park Valley but urged the Public Service Com-
mission to do nothing which would adversely affect the ser-
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VICe in Grouse Creek, it being the opinion of the petitioners 
that their telephone service was better than nothing. (T. 87) 
Several Grouse Creek area residents appeared in person and testi-
fied that plaintiff's service to their area was satisfactory. (T. 87-
88) Numerous residents of the Park Valley area, both subscrib-
ers and former subscribers of plaintiff's service (names found in 
Record, Vol. 1, pages 21-22), testified in person as to the sub-
standard and inferior quality of plaintiff's telephone service in 
Park Valley. All who testified noted that plaintiff had failed to 
perform in accordance with promises of adequate telephone 
service, and they were unanimous in urging the Public Service 
Commission to require plaintiff to immediately upgrade its 
service to the point where the system was functional, or to 
permit another telephone company to be certificated in the 
area, so that a workable, usable system would be provided. 
(T. 69-85 and 89-103) 
Mr. Arthur Brothers, president and general manager of 
Silver Beehive Telephone Company, Inc., testified and con-
tended that the deplorable condition was temporary in nature. 
The thrust of Brothers' testimony was to urge the Commission 
to allow him sufficient time to complete the Park Valley line. 
Brothers indicated that the aerial open-wire line from Grouse 
Creek which would connect with the Park Valley system with 
' 
the present toll line and ultimately interconnect with the 
Mountain Bell Telephone at Lucin, was partially completed. 
Brothers further testified that he had purchased and paid for 
sufficient conductors, poles, and other paraphernalia to enable 
him to extend overhead land lines to the Park Valley system. 
Brothers felt that this could be accomplished in four months 
after the winter snows had melted. It is of crucial importance 
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that the Court note that at no time did Brothers deny the in-
adequacy of the existing service to Park Valley residents. (T. 
104-145) 
It is clear that the substantially, uncontested evidence pre-
sented at the hearing by Jackson, Brothers and the affected 
citizenry demonstrated a gross deficiency in the existing Park 
Valley telephone service. It further demonstrated that effec-
tive service in the future was dependent upon a separate ex-
change at Park Valley, separate and distinct from Grouse 
Creek, and adequate interconnecting toll facilities. 
The conclusion of the Public Service Commission that 
plaintiff be given 120 days to complete a separate facility and 
interconnecting lines was reasonably drawn from the evidence 
presented and was fully supported by those who were directly 
affected by such action, the telephonically deprived citizens of 
Park Valley. 
Following the 120-day period imposed upon plaintiff by 
the Public Service Commission, the residents of Park Valley 
were still without telephone service. A hearing was called for 
November 4, 1970, and the evidence presented at the hearing 
clearly indicates that installation of necessary facilities to oper-
ate an exchange at Park Valley, Utah, had not been completed. 
The evidence further indicated that the company had neither 
sufficient manpower nor sufficient monetary resouces to ac-
complish the proposed installation, nor had the facilities and 
resources to install permanent plant facilities to serve the in-
dividual stations at Park Valley and Grouse Creek. 
It would not have been unreasonable, based upon the 
evidence presented demonstrating a complete failure by plain-
tiff to comply with an order of the Commission, for the Public 
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Service Commission to immediately revoke plaintiff's Certifi-
cate of Convenience and Necessity. However, the Commission 
did not take such final, albeit warranted action at this time. 
Instead, the Commission gave plaintiff another chance to com-
plete the exchange and installation at Park Valley. An exten-
sion of ninety days was granted with completion of the facility 
and full operaiton of the system expected by April 5, 1971. 
The final hearing in this lengthy case was held on April 
19, 1971. At this time, evidence was presented to the Public 
Service Commission which indicated that plaintiff's operation 
was running true to form; only one trunk line was in opera-
tion, and no exchange or pay station was operating in Park 
Valley. In essence, after almost one year and one-half, the de-
plorable situation in Park Valley still existed. The Commission 
proceeded to examine the entire record and found uncon-
tested evidence which indicated that a considerable portion of 
the one plant which had been installed by the plaintiff con-
sisted of used and obsolete equipment. The two switchboards 
that were installed had not been manufactured for many years; 
the carrier equipment that was installed was obsolete as to 
manufacture for several years and replacement parts were hard 
to obtain. The only direct evidence of financing was short 
term. No evidence of long-term debt capital, inherent in util-
ity financing, was available. 
After examining this evidence and the evidence of wilful 
failure to carry out its order, the Commission, in the interest 
of the public who deserved and required service, had no choice 
but to revoke plaintiff's Certificate of Convenience and Neces-
sity. Furthermore, the order which revoked the Certificate but 
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required plaintiff to continue operating the present facilities 
in the area, was not inconsistent as intimated by plaintiff in its 
Brief. The Commission can, acting in the best interests of the 
public, require such service to be continued until such time as 
a new Certificate of Convenience and Necessity is issued. 
Therefore, defendants respectfully submit that uncon-
troverted evidence presented at three hearings over a year and 
one-half period, and the obvious failure by plaintiff to provide 
adequate telephone service to Park Valley, demonstrates that: 
( 1 ) there is a substantial inadequacy of existing service to meet 
a telephone need, and ( 2) that this inadequacy is due to sub-
stantial deficiency of service facilities beyond what could be sup-
plied by normal improvements in the ordinary course of busi-
ness and to indifference, poor management and disregard of 
the rights of the customers persisting over such a period of time 
as to establish an inability or unwillingness to render adequate 
service. Therefore, the Public Service Commission acted rea-
sonably and not arbitrarily or capriciously in revoking plain-
tiff's Certificate of Convenience and Necessity. 
CONCLUSION 
Decisions of the Utah Public Service Commission must 
be upheld on appeal unless they exceed the authority of the 
Commission or are unreasonable from the evidence presented. 
In the case at bar, the Commission acted within its authority 
and reasonably concluded from the evidence presented that 
plaintiffs service was inadequate, and plaintiff wilfully failed 
to correct such inadequacies. 
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We respectfully submit that this Court should uphold 
the decision of the Public Service Commission to revoke plain-
tiff's Certificate of Convenience and Necessity. 
Respectfully submitted, 
VERNON B. ROMNEY 
Attorney General 
G. BLAINE DAVIS 
Assistant Attorney General 
236 State Capitol Building 
Salt Lake City, Utah 84114 
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